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To: The Commission

APPEAL

Michael D. Judy, on behalf of himself and the undersigned Appellants (collectively

"Appellants"), pursuant to section 1.301(a)(I) of the Commission's rules,' hereby appeals the

Order released by Chief Administrative Law Judge Sippel (the "Presiding Judge" or "Judge") in

the above-captioned proceeding on August 6, 2009'> The Order approves a Settlement

Agreement by and between the Enforcement Bureau, Preferred Communication Systems, Inc.

("PCSI"), Preferred Acquisitions, Inc. ("PAl"), Charles M. Austin, and Jay R. Bishop and

terminates this hearing proceeding. The Presiding Judge, however, declined to act on

147 C.F.R. § 1.301 (a)(I).

2 Pendleton C. Waugh, et ai, EB Docket No. 07-147, Order, FCC 09M-51 (ALl reI. Aug. 6, 2009).



Appellants' Motion for Limited Intervention, ruling the motion to be moot] As discussed

herein, the Judge's ruling improperly denies Appellants the right to participate as parties to this

proceeding and is incorrect as a matter of Commission rule, The Commission should, therefore,

reverse the Presiding Judge's ruling, grant Appellants' party status as requested in their motion

and entertain any filing they may make as to the Settlement Agreement

There is no doubt that Appellants have a strong, direct interest in this matter and should

be heard as parties, Appellants' Motion for Limited Intervention, filed with the Presiding Judge

on July 16,2009, demonstrates that each individual Appellant is a shareholder in PCSI, which is

one of the non-government parties to this proceeding and the Settlement Agreement' Mr,

Charles M, Austin - PCSI's sole director - purports to represent PCSI in this matter and

executed the Settlement Agreement on behalf ofPCSt' Mr, Austin, however, is also an

individual party to the proceeding whose personal interest may conflict with the interests ofPCSI

in reaching a settlement of this matter, Appellants also demonstrated that there were serious

legal issues as to PCS]'s management for which resolution was being sought in an action filed in

Delaware Chancery Court,' A hearing on this matter is scheduled before the Delaware Chancery

Court on September 29, 2009,7 and Appellants sought limited intervention simply to be able to

seek the Presiding Judge's delay of any consideration ofa settlement for which Mr, Austin

purported to act on the company's behalf until those serious legal issues had been resolved by the

Delaware Chancery Court,

3 Order at 3 n,5,

4 Motion for Limited Intervention, EB Docket No, 07-147, at 2 (filed July 16,2009),

, See Notice of Filing, EB Docket No, 07-147, Attachment at 9 (filed Aug, 6, 2009),

6 The plaintiff is seeking, among other things, equitable relief ordering pesl to hold an annual meeting at
which all of the peS] shareholders may address critical issues regarding the control over the company's
management See Motion for Limited Intervention at 2-3, Exhibits I and 2,

7 See Reply to Opposition to Motion for Limited Intervention, EB Docket No, 07-147, at 2,
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In short, because PCSI is being managed by a person whose authority to do so and

potential self interest has cast serious doubt on the validity of any settlement discussions,

Appellants must act to protect their interests and the company's interests.8 This is precisely why

Appellants sought to intervene in this matter for the limited purposes of ensuring that: (a) if the

existing parties presented the Presiding Judge with a proposed settlement, the Appellants could

ask the Presiding Judge to hold the matter in abeyance until the Delaware Chancery Court

determines whether Mr. Austin is in fact empowered to act on PCS!'s behalf; and (b) any

settlement of this litigation that is reached is accomplished by PCSI management with the legal

authority to settle:

By ruling their motion to be moot, however, the Judge has effectively denied Appellants

the ability to take any steps in this proceeding to protect their interests and the interests of the

company. Appellants were prevented from introducing the serious questions related to Mr.

Austin's lack of authority to undertake a settlement on behalf of PCSI, from participating in

settlement discussions or commenting on the Settlement Agreement, and from seeking to have

this matter held in abeyance pending the outcome of the hearing next month. 'o

, Courts have long recognized that individual shareholders are entitled to act on a company's behalf in
cases where the company's management is not doing so in good faith. See, e.g., Franchise Tax Board of
California v. Alcan Aluminum Ltd., 493 U.S. 331, 336 (1990) (explaining that the "long-standing
equitable restriction that generally prohibits shareholders from initiating actions to enforce the rights of
the corporation" is inapplicable where "the corporation's management has refused to pursue the same
action from reasons other than good- faith business judgment"). See also In re: Troutm an Enterprises,
Inc., 286 F.3d 359, 364 (6~ Cir. 2002) (same).

9 Motion for Limited Intervention at 2-3.

10 As the Appellants' noted in their most recent filing with the Presiding Judge, the Enforcement Bureau
also recognized that "no party to the settlement negotiations, least of all the Bureau, is interested in
expending time and effort in negotiating, executing and complying with a settlement that would
ultimately fail due to Austin's lack of authority." See Reply to Opposition to Motion for Limited
Intervention at 2. And yet that is exactly the circumstance that the Presiding Judge's ruling to accept the
Settlement Agreement without permitting Appellants' to participate has created.
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The Presiding Judge's ruling could also stand as a potential bar to Appellants' ability to

seek relief from the full Commission. Section 1.302 of the Commission's rules appears to

contemplate that only a party to this proceeding has standing to appeal the Order and the

Settlement Agreement. ll

Moreover, the Judge's conclusion that Appellants' Motion for Limited Intervention is

moot is wrong as a matter of Commission rule. The Judge concluded that the motion is moot

because the hearing proceeding is terminated. 12 The Order's termination ofthis hearing

proceeding, however, is automatically stayed by operation of section 1.302(b) and cannot be

effective for a minimum of 30 days from August 6, 2009. 13 Thus, Appellants' Motion for

Limited Intervention is currently viable and will remain so until such time as the automatic stay

under section 1.302(b) is lifted. Under these circumstances, Appellants are entitled to a ruling on

the merits of their motion. Indeed, as discussed above, this point is not merely of academic

interest but has a direct impact on Appellants' substantive rights to act to protect their interests

and those of their company.

1147 C.F.R. § 1.302(a) ("If the presiding officer's ruling tenninates a hearing proceeding, any party to the
proceeding, as a matter of right, may file an appeal from that ruling ...."). Consequently, and as a
protective matter, if the remaining party to this proceeding does not timely file a Notice of Appeal of the
Order, Appellants might be compelled to file its own Notice of Appeal under section 1.302(b)
conditioned on the outcome of the instant appeal. And if a timely Notice of Appeal has been filed, the
Presiding Judge's failure to act on the Appellant's Motion prejudices their ability to participate in that
appeal as a matter of right.

12 Order at 3 n.5.

13 Section 1.302(b) stays for a minimum 000 days any order by an administrative law judge terminating
a hearing proceeding. 47 C.F.R. § 1.302(b) ("Any party who desires to preserve the right to appeal shall
file a notice of appeal within 10 days after the ruling is released. If a notice ofappeal is not filed within
10 days, the ruling shall be effective 30 days after the ruling is released .... If an appeal is not filed
following notice of appeal, the ruling shall be effective 50 days after the day of its release.... If an
appeal is filed, or if the Commission reviews the ruling on its own motion, the effect of the ruling is
further stayed pending the completion of proceedings on appeal or review.").
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n,~ Commission should therefore act expediliously 10 remedy Ihe Judge's error. The

Commission should confmll thai Appellalll's Motion for Limited Intervention is not mool, grant

Appellants' party status a, request<;d in their motion. and enlen",n any appeal or oUlcr liling U1CY

may make as to the Selliement Agreemenl.

Respectfully submilted.

Bv ~Pk+
'. ,

MIchael D Judy'

5874 Nees AYerl"c
Clovis. CA <)3(,11
(559) 246-3979

On behalf of himself and:
Linda Allen
Kenneth E. Aull
Alison D. Aull
Carole Lynn \)OWIIS

Kenneth Fry
Lia R, GUlierre/
James Hcrrick
Jane Herrick
Jamison N. Herrick
Mary E. Herrick
John Herrick
Sharlene Herrick
Julie Herrick
Marilyn Huckins

Lee Jones
R. J, Leedy
Alan D, Pelton
Kathryll A. Pelton
Neil Alan Scott
Michael A. Scoll
John (j. I alcOllll1

Dorothea 1. Talcott
John G. Talcott. Jr.
Richard Thayer
Mary' TIlaver
Paul P. Tucker
L.vl" L. well>

Augus( 13, 200')
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CERTIFICATE OF SERVICE

I, Michael I), Judy, do hereby certify that on this 13th day of A"gust, ZOO'), til.. foregoing

Appeal wn..c:; served hy fir::>l class l11ail.~ postage prepaid, on the following pel'"soll~:

The Honorable Ri'chmd L Sippel·
Chief Administrative Law Judge
Federal Communications Commission
445 J Zlh Street, S,W., Room I-C76H
Washington, DC 20554

Gary A. Oshinsky, E,g •
Anjali K. Singh, Esq
fnvestigations lind Hearing DiviSion
Enforcement Bureau
Federal Communicat,on.' CommIss,on
445 12'h Street. S.W. Koolll 4-C330
W."hington, nr 7fl'i'i4

Jay R. Bishop
P. O. DOh SS9B

Palm Springs, CA ')22(,2

Charles M. Austin
Preferred Acquisitions, Inc,
Preferred Conununicalions Systenl', hlc,
400 E. Royal Lane. I) Suite N-Z4
Irving, TX 75039

William D. Silva, Esq.
Law Offices ofWilliam D, Silva
5355 Wisconsin Avenue, N. W.
Suite 400
wasrunbTlOn. DC 2.00} ..,-2C){U

Attomey for Pendleton C. Waugh

David L. Hill
Hall, &\.ill, Ha"lwick, Gabk, (],,\<11.'1I &. NdsOll, r.c.
11Z0 201h Street, N. w.
Suite 700, North BUilding
Washington, DC 2003(,·3406
Anomey fur rH:::f"\;lIl.id IIlV\"i:llvr t\.~:"(I"ill.t.iol1, lnc.

• Served by hand deli very .

~AU__
Michael D~;
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